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ACTS AMENDMENT (LESBIAN AND GAY LAW REFORM) BILL 2001 
Committee 

Resumed from 28 February.  The Deputy Chairman of Committees (Hon Simon O’Brien) in the Chair; Hon N.D. 
Griffiths (Minister for Racing and Gaming) in charge of the Bill. 

Clause 7:  Section 17 amended - 
Progress was reported after the clause had been partly considered. 

Hon PETER FOSS:  When this matter was last considered we were dealing with the Adoption Act.  The question 
I raised - I hoped that the minister would have dealt with it in the intervening period - was whether it was 
possible for a couple in a stable relationship to have further members of that stable relationship.  The legislation 
which passed through the other place - Bill No 73-1 - was amended.  A new paragraph (da) was added in 
clause 13, as follows - 

shows a desire and ability to provide a suitable family environment for the child; 

The word “couples” was also referred to somewhere.  As far as I can ascertain, there is no express prohibition on 
a person having another relationship.  I particularly want to raise this issue because I presented two scenarios.  I 
am more concerned with scenario A, whereby a person has two stable relationships, one in one town and one in 
another.  I gave the example of a married person, but that need not be so.  That person could have two or three 
stable relationships in different towns which meet the requirements of being de facto relationships.  The first 
relationship could even be a stable family relationship, but that person could have more than one such 
relationship.   

Prior to our making the amendments that we have made, the person responsible for judging these matters would 
have been able to say, “I do not think that is suitable”.  However, now that we have virtually given the 
imprimatur to the whole concept of multiple relationships - 

Hon N.D. Griffiths:  That is your view.  I saw how you misled the Press, but carry on. 

Hon PETER FOSS:  I did not mislead the Press.  I told the Press what had happened.  I saw how the Attorney 
General misled the Press by telling us that it was provided for in the legislation, whereas there is no such 
prohibition in the legislation.  I have offered an amendment which would provide such a prohibition.  If the 
Government wishes to ensure that the point I made is clear, I am sure it will accept that amendment, because that 
will put the matter beyond doubt.  I have tried to establish where we have agreement.  I did get agreement from 
the minister that neither the Government nor the Opposition would like to see a child adopted into a multiple 
relationship.  I cannot yet find a specific prohibition in the Bill which would ensure beyond all doubt that that 
would not be allowed.  I noted the suggestion that the person in charge would not allow it, because the present 
incumbent is not unlawful, nor necessarily able to maintain his position against somebody who challenged it in 
court, but a person who holds that position has to look at the legislation in the way that I have looked at it.  I do 
not see anything in the Act that prohibits adoption by a couple with one or both of those prospective parents 
having multiple partners.  However, if that exists I would like it drawn to my attention so that we can discuss that 
provision to see whether it has the impact the minister says it has.  Alternatively, we may short-circuit the 
arrangements considerably by considering the amendment that I will propose, which will put the matter beyond 
doubt, and we will then be assured that children will not be able to be adopted into bigamous or polygamous 
relationships. 

Hon N.D. GRIFFITHS:  I invite the member to look at section 39 of the Adoption Act and note how it is 
proposed to be amended, and then examine section 40, section 52 dealing with restrictions on placement, and the 
processes under section 70.  There are processes in terms of placements.  An examination of those words would 
demonstrate to the member - although it is nice that he raises these concerns - that they are not real concerns 
because the protections are there.  That should satisfy him.   

Sitting suspended from 6.00 to 7.30 pm 

[Quorum formed.] 

Hon N.D. GRIFFITHS:  In our discussions on clause 7 we have been looking at issues relating to adoption as a 
whole, leading eventually to the consideration of and voting on the proposed amendment to clause 14.  Before 
we suspended, I mentioned to the Committee a number of sections in the Act.  I should also point out section 67 
of the Adoption Act.  A proper reading of those matters should put the member’s mind at rest.   

Hon PETER FOSS:  I had hoped that we could progress this a little faster.  Will the minister very kindly mention 
to me again the sections that he says will put my mind at rest?  I would be grateful if he could draw my attention 
to the specific part of a section that will put my mind at rest.  I will look at those provisions and, if I am happy 
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with that, I will sit down; if I am not happy with that, I might ask him to further explain why it should put my 
mind at rest. 

Hon N.D. GRIFFITHS:  I am not sure if I can put the member’s mind at rest, nor am I sure if I can make him 
happy.  I referred to a number of sections.  I was referring to them as they would be if amended as proposed by 
this Bill.  Section 39 of the Act sets out the criteria for an application.  Section 39 is proposed to be amended in 
clause 12.  Section 40 deals with the assessment of applicants for adoptive parenthood.  That section is proposed 
to be amended in clause 13.  The next section to which I draw the attention of the member and the Committee is 
section 52, which the member will note is proposed to be amended in clause 14.  He will also note the singular 
reference to a de facto relationship.  Section 66 is to be amended in clause 15, which refers to a de facto 
relationship for at least three years.  Clause 16 amends section 67 of the Act which deals with who may adopt.  I 
earlier referred to section 70, which states that a court may allow further parties to adoption plans.  The relevance 
of section 70 is by reference to the second schedule to the Act.  The second schedule deals with a number of 
matters relevant to adoption rights and responsibilities to be balanced in adoption plans.  When those matters are 
considered, it follows that there is no basis for the member’s concerns.   

Hon PETER FOSS:  I am grateful to the minister for directing me to those provisions and the parts that he thinks 
assist.  Of course, I am aware of those provisions and, like him, I have a marked up copy of the Act.  I am 
waiting for the minister to tell me which provision prohibits adoption by a person who is in more than one de 
facto relationship or who is in a de facto relationship with more than one person.   

I understand that we are dealing with joint applicants and that only two people can apply.  That is clear in the 
legislation.  However, I do not see anything in section 39 -  

Hon N.D. Griffiths:  Section 39 makes it clear that a single person can apply.   

Hon PETER FOSS:  Yes.  We are talking about -  

Hon N.D. Griffiths:  You are talking about joint applications by people in a relationship.   

Hon PETER FOSS:  The word “joint” in this circumstance - although it need not in every circumstance - can 
mean two or more.  I will assume that it refers to only two people.  I am not sure that that is true, but I will work 
on that basis.  I do not see anything in section 39 of the Adoption Act which provides that a person cannot be in 
another relationship or in a de facto relationship with more than one other person in the house.  I will read 
section 40(2) with the extra words that the other place wants added.  Paragraph (d) of the Act states - 

. . . if applying jointly, has a stable marriage with the other applicant; 

To which the other place wants added “or de facto relationship”.  That does not exclude having a stable 
relationship with a number of other people.   

Paragraph (da), which was added to the Bill by the other place, states - 

shows a desire and ability to provide a suitable family environment for the child;   

I believe that that was intended to exclude bigamous and polygamous relationships.  It does not achieve that 
because we have a totally different appreciation of bigamous and polygamous relationships as a result of the 
amendments in this Bill.   

The minister referred to section 52 and stated that it is the important provision.  I cannot see that.  The section 
provides - 

(1) The Director-General is not to place a child -  

One would expect a prohibition to be in this section of the Act.  Until now, the legislation has stipulated what 
applicants must do to get over the hurdle.  This provision includes the bar that comes down if the hurdle is 
cleared.  Subparagraphs (i), (ii) and (iii) have not been amended.  However, subparagraph (iv) is to be amended; 
it is now to read - 

. . . or in a de facto relationship, can show that the marriage or de facto relationship is stable.  

It does not refer to a stability of numbers.  It could have stability with three, four or five people.  Subparagraph 
(v) does not help, nor do paragraphs (b), (c), (d) or (e).   

The minister then referred to section 66, which does not help because it deals with who can be adopted.  It 
provides - 

. . . a person may be adopted if he or she - 

(a) is a child; and  
(b) is not, or has not been, married. . .  
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The other place added to the Bill the words “or in a de facto relationship, for at least 3 years”.  That does not 
help.   

Section 67 deals with who may adopt and provides - 

(1) A person may, subject to this Act, adopt a child if he or she - 
(a) is a step-parent of the child; 
(b) is a carer of the child. . .  

Subsection (2) provides - 

. . . persons referred to in subsection (1)(b) and (c) and carers referred to in section 66(2) may, subject 
to this Act, jointly adopt another person if the first mentioned person or carers are married to each other, 
but not otherwise.   

The other place wants that to be amended by adding “or in a de facto relationship with, each other and have been 
so for at least 3 years”.  That does not prohibit adoption by a person in a bigamous or polygamous relationship.  
So far we have not found anything that prohibits it.   

Section 70 refers an application for an adoption order and provides - 

(1) . . . the Court may allow a person notified under section 59(2) or a person who is a party to the 
proceedings although not a party to the proposed adoption, to become a party to the adoption 
plan . . .  

(2) Where a person becomes a party to an adoption plan under subsection (1) . . .  

That simply allows extra people to become parties to the adoption plan.   

Rights and responsibilities must be balanced in adoption plans.  That is inconsistent with other provisions.  It is 
also inconsistent with the idea of homosexual parents rather more so than parents in normal sexual relationships 
because it refers to a significant feature of the childhood stage being the development of autonomy and the child 
having the right to belong to a secure family system, extending to friends, schooling and neighbourhood 
activities, and to know about the adoption in a manner appropriate to the child and his or her stage of 
development.  I do not see anything that helps us.   

If the minister could refer to a provision stating that a person cannot adopt if he or she is in a bigamous or 
polygamous relationship, I would be happy.  If the minister agrees that we should not allow children to be 
adopted into bigamous or polygamous relationships, why does he not accept the inclusion of a specific provision 
covering that issue?  I am open to suggestions about the most appropriate placement of such a provision.  I do 
not see any such prohibition.  Clause 16, which amends section 67 of the Act, is the most obvious clause in 
which to include such a provision, but I cannot find it there.  I am not sure why the Government is reluctant to 
include such a provision.  

Hon N.D. GRIFFITHS:  The Adoption Act does not contain any such provision.  If the world to which the 
member refers were realistic - I do not think it is - there would be a black letter prohibition in the Adoption Act.  
The Act was amended when the member was in government.  There is no provision couched in such terms and 
there does not need to be.  A reading of the sections to which I have referred and of the Adoption Act as a whole 
should make it clear to him and to the Committee that what he envisages is not on.  I have referred him to criteria 
and sections that deal with process.  People in bigamous relationships may apply to adopt now, but the processes 
outlined in the Act prevent any such application being successful.  Hopefully, it is always prevented from 
occurring in the future.  The member is seeking to set up something that does not occur, will not occur and, I 
agree, should not occur.  Frankly, it is a debate that goes nowhere other than to seek a headline in the back pages 
of The West Australian. 

Hon PETER FOSS:  I am surprised by that remark. 

Hon N.D. Griffiths:  You should not be. 

Hon PETER FOSS:  I thought that the minister and I agreed that the words that used to prevent it from 
happening involved proving that people were in a stable marriage or a stable de facto relationship. 

Hon N.D. Griffiths:  They still do. 

Hon PETER FOSS:  I know.  The problem is that the Government has changed the meaning of “de facto 
relationship”.  Once upon a time the minister and I and everyone understood what it meant.  We knew what a 
stable marriage was and we knew what a stable de facto relationship was.  We now do not know because the 
minister has changed the meaning.  The difference between it is this: one cannot ignore the changes made to the 
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Interpretation Act.  Before this Bill was brought into the Parliament the ordinary meaning of the word prevailed.  
I have no doubt that anybody who tried to argue that they had a stable marriage while in a bigamous or 
polygamous relationship would have been told that that is not the normal understanding of a stable marriage or a 
stable de facto relationship.  It is not.  The minister cannot say that it is.  However, it has been redefined.  By 
definition, a de facto relationship now includes bigamous and polygamous relationships.  The Government has 
changed it.  We cannot keep going back to the old words and say that we all know that it means one cannot have 
bigamy and polygamy.   

The Government has changed it; not us.  We do not like the idea at all.  Given that the Government is determined 
to change it - and I will abide by the decision of the Committee to put in that definition - I am stuck with that 
definition, like it or not.  “Not” happens to be the case, but I am stuck with it.  The Government has changed it.  
The point I have made all along and that the Government has been unable to refute is that there will now be 
nothing in the Act by which it can be said to a person in a polygamous relationship that he is disentitled.  
Previously, that could be said, because we had the ordinary meanings of the terms “marriage” and “de facto 
relationship”.  There could not be a marriage-like relationship in which there were multiple partners.  There 
could be only one partner, because marriage in this nation means a marriage with one person of the opposite sex.  
That is what marriage is. 

[Interruption from the gallery.] 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order!  It is pleasing to see so many members of the public 
observing proceedings.  You are all very welcome.  It is necessary that proceedings be viewed in relative silence.  
I will allow some latitude for normal responses but I do not want any interjections by way of noise or comment.  
I insist on that to comply with the normal rules of the Parliament.  I thank members of the public for their 
cooperation. 

Hon PETER FOSS:  One does not have to rely on the hope expressed by the minister; it can be put into the 
legislation.  We previously did not have to rely on the hope of the minister, as we could rely on the words of the 
legislation.  We all knew where we stood.  We knew what a marriage was and we knew what a de facto 
relationship was.  The first action taken with this Bill was to change the meaning of those words.  We can no 
longer say that a de facto relationship implies monogamy because we have expressly stated in our amendment to 
new clause 85 that it does not.  I will remind the minister, as he moved the amendment very early on.  It includes 
the following - 

It does not matter whether - 

(a) the persons are different sexes or the same sex . . .  

We have already gone through that.  That is the first part.  We have said it here; it does not matter whether they 
are the same sex or - 

(b) either of the persons is legally married to someone else or in another de facto relationship. 

We said that right at the beginning.  Paragraph (a) applies here; why not paragraph (b)?  Having been 
specifically stated, why does it not apply? 

I find pig-headedness on the part of the Government.  The Attorney General stated in the newspaper that I was 
wrong.  It is amazing how one finds it very hard to change one’s position after Mr McGinty has declared the law.  
Mr McGinty is the fount of all wisdom.  His long years of practice in the law and his knowledge of the law - 
which we all know is practically zilch - does not allow him to make mistakes.  Once he has stated in the 
newspaper that he is right, he is right, and nothing to the contrary can be admitted.  We know why the 
Government is being so obdurate and pig-headed about this - it cannot allow Mr McGinty to be proved wrong!  
Mr McGinty will spend every cent the Government has to prove he is right.  At the moment he is spending every 
cent the Government has proving he is right in the Supreme Court, even though he is attacking legislation and 
not defending it.  Mr McGinty has to be right; therefore, the Government cannot admit even the possibility of 
putting the matter beyond doubt because it might, for one moment, suggest that Mr McGinty was not as correct 
as he thought he was.  I know the reason.   

I urge members to put the principle ahead of Mr McGinty’s pride.  He is in the other House; we do not need to 
worry about him.  We constitute an insignificant House that nobody pays any attention to.  An amendment could 
be made that would put the matter beyond doubt, and no-one would ever know about it.  At least we would know 
that the minister is not condoning adoption in polygamous marriages.  Do not forget: we have to deal with 
artificial insemination next.  I want to make certain that we get that right because we will have the same 
problem.  It will not be quite as bad as this.  If we allow children to be adopted it is essential that we deal with 
the question of whether they should be adopted into polygamous families now that we have recognised 
polygamous de facto relationships.  I urge the minister as a proper lawyer and as someone who has the capacity 
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to know the function of legislation - which is to put these matters beyond doubt and not rely on hope - and as we 
have already moved the amendments that caused the doubt, that we accept the common principle and move to 
ensure that the legislation does not allow the definition of stable de facto relationship to include a stable de facto 
relationship in which there are multiple partners.   

Hon N.D. GRIFFITHS:  Hon Peter Foss keeps repeating a view of the world that the Government does not agree 
with.  The Adoption Act as it is and as it is proposed to be amended will, in the view of the Government, prevent 
from occurring that which he suggests may occur.  The fact of the matter is that an application to adopt jointly 
will still have to involve a stable relationship.  A stable relationship in the context of adoption, and taking into 
account the other matters I have referred to, would preclude the proposition that bigamous or polygamous 
relationships would be considered as a possibility.  It may be that the processes can be defrauded, but the fact is 
that the processes are there and they are considered to be a proper safeguard.  

Hon PETER FOSS:  I am very pleased that we have the assurance of the minister in terms such as “I would have 
thought”, “I hope” and “I believe”.  I understand that the minister hopes that because we all hope it.  However, 
we are not about passing legislation which we hope contains words that would prevent it; we are about passing 
legislation which does prevent it.  If the Government goes ahead and does not make this clear, when quite plainly 
it has already put into this legislation words that condone bigamous and polygamous relationships, I think it is 
silly.  It is asking for all the problems that will come out of it, when a bit of humble pie on the part of the 
minister might allow it to be put beyond doubt and would make it quite clear.   

It certainly is not clear and it is being done by fiddling with words.  It is interesting that the minister’s 
explanation was that they had to be couples.  No such word is to be found in the legislation that says that they 
must be couples; they must be in a de facto relationship, which has been defined differently.  The explanation 
given by the minister is wrong and was made up on the spot, as always.  Of course, now that he has done that, it 
has become gospel.  I urge the minister to be a little humble once in a while and put the matter beyond doubt 
and, instead of relying on his hopes and beliefs, we can rely on the word of the law.  

Hon N.D. GRIFFITHS:  It is the member who is expressing purported beliefs and words of hope.  Frankly, the 
member is playing politics with this.  I have told him the Government’s position.  He is just seeking another 
story in The West Australian or, dare I say it, he is playing to the gallery.   

Clause put and a division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon Graham Giffard Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Ken Travers  

Noes (13) 

Hon Alan Cadby Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller)  
Hon John Fischer Hon Barry House Hon Barbara Scott  
Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch  
Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson  

            

Pairs 

 Hon Dee Margetts Hon Murray Criddle 
 Hon Kate Doust Hon Paddy Embry 
 Hon Sue Ellery Hon George Cash 
Clause thus passed. 
Clauses 8 to 13 put and a division taken with the following result - 
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Ayes (14) 

Hon Kim Chance Hon Graham Giffard Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths  Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Ken Travers  

Noes (13) 

Hon Alan Cadby Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  
Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch  
Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson  

            

Pairs 

 Hon Dee Margetts Hon Murray Criddle 
 Hon Kate Doust Hon Paddy Embry 
 Hon Sue Ellery Hon George Cash 
Clauses thus passed. 
[Interruption from the gallery.] 
The DEPUTY CHAIRMAN (Hon Simon O’Brien):  I have requested that there not be interjections from the 
public gallery.  I have indicated that I do not require absolute silence, but I cannot tolerate interjections directed 
at members or towards the proceedings of the House.  I ask members of the public, who are very welcome here, 
to please observe that.  Even though I know that people feel very strongly about these matters, the proceedings of 
the Parliament will not be interrupted.   
New clause 14 - 
Hon PETER FOSS:  I move - 

Page 7, after line 21 - To insert the following new clause - 
14. Section 45 amended 

Section 45(a) is amended by inserting after the word “family;” the following - 

“     

(ii) expressing to the Director-General an objection, if any, to the placement of 
the child with an adoptive parent who is in a de facto relationship or 
relationships, including a specific objection, if any, to the placement of the 
child with an adoptive parent who is in a de facto relationship with a person 
of the same sex; 

    ”. 

One of the problems that I have already raised is the unsuitability of a bigamous or polygamous de facto 
relationship.  However, one of my other concerns, which I suppose underlies the whole question of adoption by 
same-sex couples, is that there is an inherent problem with same-sex couples adopting children.  It is interesting 
that the minister drew our attention to schedule 2 of the Adoption Act, because that deals with some of the 
philosophical matters to be balanced.  Under “Childhood”, it states - 

(1) A significant feature of the childhood stage is the development of autonomy and initiative.  
The child has the right - 

(a) to belong to a secure family system, extending to friends, schooling and 
neighbourhood activities; and 

(b) to know about the adoption in a manner appropriate to the child and the 
child’s stage of development . . .  

(3) The adoptive parent has the right - 

(a) to rear the child without undue disruption by the birth parents; and 

(b) to family privacy, 

and a responsibility to inform the child of the adoption. 
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One of the concerns is that until now the concept of adoption has been that the child is informed of the adoption, 
but the child has the choice of whether to inform the world of the adoption.  The child could very well go 
through his entire life as an adopted child without anybody outside the family knowing that he is an adopted 
child.  That can be a very important matter to that child.  Certainly, it is the child’s choice whether he reveals the 
adoption, because the whole concept of adoption is that it is invisible to the outside world that the person has 
been adopted.  For that purpose, the birth certificate is changed and the original birth certificate is locked up, and 
for all intents and purposes, if that person wants to present to the world as a child who has been naturally born of 
his parents, he can do so.  That has been fundamental to the concept of adoption. 

However, one need only think about it: what happens when a child who is adopted by same-sex parents turns up 
at school?  I do not know what members know about young children these days, but from the age of four years 
onwards, everybody at the school will know that that child cannot possibly be the natural child of those parents, 
because he does not have a mother and a father; he has two parents of the same sex.  The whole concept of 
adoption is to give legal recognition to the parentage of the adoptive parents so that, other than by the child or 
somebody else volunteering the information, there is no way that people can tell that he is not the natural child of 
those people.  The moment a birth certificate is produced with the names of two people of the same sex on it, 
that concept of adoption is blown.  We cannot do anything to make that equal.  We cannot legislate to tell 
everybody else in the public not to notice.  That cannot be done.   

It is all very well for us to pretend, to have the legal fiction and to say that for all intents and purposes we will 
give exactly the same rights to same-sex parents as to different-sex parents, but what about the child?  There is 
no way that the same rights can be given to the child.  Who is this all about?  What is adoption meant to be 
about?  Is it meant to give same-sex parents the satisfaction of owning a child?  Is it some way of conferring 
property rights on people with respect to children?  Are we treating the children as objects in this whole 
exercise?  Is this all about rights of people?  Surely, it has always been the fundamental precept of all legislation 
in which children are involved that the most important matter is the right of the child.  This legislation is so 
centred on the rights of gay parents to possess children that it has completely forgotten the children.  The 
children do not have a say in this.  They do not get a say when they turn up at school and the kids know - four-
year-olds, five-year-olds, six-year-olds, seven-year-olds, eight-year-olds, nine-year-olds and 10-year-olds.  
Children can be pretty mean and very cruel, and we cannot legislate against kids being cruel. 

Hon Giz Watson:  We can deal with antibullying in schools. 

Hon PETER FOSS:  Okay.  I am pleased to hear that from Hon Giz Watson.  We should deal with bullying in 
schools, and I do not for one moment disagree with her.  We should do that, irrespective of this legislation.  
However, the reality of the matter is that human beings for years, decades and eons have had a fairly reasonable 
capacity for nastiness, and kids in particular.  The strange thing about it is that even nice kids seem to have the 
same capacity to be nasty.  Even kids who for all intents and purposes, and particularly when presenting 
themselves to adults, seem to be nice kids, have the capacity to be cruel.   

If someone wants to play football or basketball, they have to present their birth certificate.  At how many sports 
does someone have to present their birth certificate to prove they are in the right age group?  This kid will be 
producing his birth certificate right through his whole life.  A person cannot now open a bank account or get a 
passport or a drivers licence without producing something like a birth certificate.  We are consigning these kids 
to having to continually prove that they are adopted.  We cannot legislate to prevent that.  This has all come 
about because we have said that we will make things absolutely equal, when we cannot.  The rules of nature 
cannot be changed.  We cannot say that a child can be born of a male and a male or a female and a female.  We 
can legislate all sorts of things, and we can make the courts recognise it.  We have the capacity to say to a court, 
“You are required to ignore the facts; it is a matter of absolute presumption that this is the case.”  We can get a 
judge to recognise it.  If a judge is told that these are the parents, he will say, “These are the parents.”  However, 
we cannot tell the kids in the schoolyard.  We cannot legislate belief in kids in the schoolyard.  We cannot 
legislate kids to believe that, and we cannot legislate kids not to know it.  We cannot pass a law that says kids 
will not know; they will know.  One of the basic precepts of adoption - that is, that it should be indiscernible 
from outside - is impossible.  This Government has set up an impossible situation from the beginning, in the 
interests of the parents and not the child. 

This Government will be forcing the children to carry around a patently false birth certificate.  They cannot get 
another one.  That is the one they must have.  They cannot even go and get one that says who their real parents 
are.  What are we doing?  This is supposedly in the interests of the child.  We are saying to this child, “You have 
to turn up with a piece of paper that everyone will know is false.  You will not have the benefit of adoption that 
every other child has.  You will be forced to present something that will give you away immediately as an 
adopted child.”  Every bit of debate on this issue has been: equal rights for gays.  The debate is about rights; not 
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obligations.  What about the rights of the kids?  They get steamrolled.  They get left out of consideration in this 
debate.  They do not count.  Unfortunately, that attitude has driven this legislation.   

[Interruption from the gallery.] 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order!  Order!  Do not address me.  Order!  I have 
mentioned this before.  I require you, sir, to leave the gallery now.   

[Interruption from the gallery.] 

The DEPUTY CHAIRMAN:  Order!  Eject that man from the gallery.  He will not be allowed back into the 
public gallery until he has reported to the President of the Legislative Council and apologised to this Chamber 
for his insult.   

Ladies and gentlemen in the public gallery, I have given you a lot of latitude, and I intend to continue to do that, 
but I will not have the proceedings of this Parliament interrupted by those from without.  I thank the majority of 
you for your good conduct.   

Hon PETER FOSS:  I am extremely concerned about this clause, and I am extremely concerned that this part of 
the legislation has not been properly considered.  I repeat that I have previously offered to refer this legislation to 
the Standing Committee on Legislation, because I believe it requires proper consideration - consideration that it 
has not had.  It has been considered from one point of view, and the other point of view has not been heard.  I do 
not want to be told about the last time this matter went to the Standing Committee on Legislation.  The main 
reason it went to the committee was because certain members of the then Opposition, now Government, did not 
want to have to vote on it.  Everybody knew it would not go anywhere, and it was never considered as a serious 
proposition.  However, this is serious.  If we allow this legislation to go through, we will be setting up a system 
in which we have not considered the rights of children and the implications of this legislation for children.  I 
believe that is something we owe to those children.  It worries me that there is no way to prevent this.   

The Government should seriously consider what it does about this legislation.  I have moved this amendment 
because I understand that the policy of the Bill is to allow adoption by gay parents.  I am appealing to the 
Government, by moving this amendment, to at least give the persons who are putting their children up for 
adoption the opportunity to say, or for somebody to say for the benefit of their children, that they are interested 
in who will adopt their child.  Parliament has said it is not interested and it will allow that child to be adopted by 
same-sex parents. Parliament has tied the hands of the officials involved in this matter.  I am hoping somebody 
can speak on behalf of that child, who at that age is not able to speak for himself.   

Section 45 deals with the selection of prospective adoptive parents.  We are now dealing with the people who 
will be the adoptive parents.  Section 45 states - 

Where a person signs a form of consent to a child’s adoption (not being an adoption by a step-parent or 
carer of the child) - 

It contains some particular provisions.  It continues -  

then not less than 18 days after the form of consent is signed and not more than 14 days after the 
revocation period expires - 

(a) the Director-General is to give to the person the opportunity of - 

(i) expressing to the Director-General, the person’s wishes in relation to the 
child’s upbringing and the preferred attributes of the adoptive family; and 

It recognises already that the relinquishing parent can have the final say about where that child will go and the 
type of family to whom it will go.  I do not think anybody would say that relinquishing a child for adoption is a 
light decision made by a parent.  It is an extremely serious decision.  Parents usually do this for some 
overwhelming reason - not because they do not care for the child but because they do care for the child and 
realise that adoption may be the only way that that child can have a future.  We should not assume that a parent 
has no concern or care about and no reluctance to relinquish a child.  Some people might take that attitude, but 
that would be unfair and unreasonable.  The section continues - 

(ii) studying information provided under paragraph (b)(ii), and selecting a prospective adoptive 
parent; 

They are given that information so they can have some participation.  We are proposing in section 45(a) after the 
word “family” to insert a new paragraph (ii) - 

expressing to the Director-General an objection, if any, to the placement of the child with an adoptive 
parent who is in a de facto relationship or relationships, including a specific objection, if any, to the 
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placement of the child with an adoptive parent who is in a de facto relationship with a person of the 
same sex;  

They are both legitimate matters of concern.  It may be that one of the reasons a person is relinquishing a child is 
so that he can be brought up in a marriage.  I hope that we are not discounting marriage to the extent that we do 
not see it as worthwhile.  I hope that although the people participating in this debate wish to expand certain 
obligations that arise out of a de facto relationship and give certain rights to a relationship between people of the 
same sex - which is, by necessity, a de facto relationship - they do not also wish to undermine an important part 
of our fundamental social values.  I hope that we are not saying that by this legislation.  I am sure the 
Government does not wish to undermine the institution of marriage, although that is the effect of its legislation.  
I am sure the minister, with his beliefs, would not have supported this legislation had he thought that was its 
intent.  I am sure he would find it unacceptable to in any way detract from our acceptance of marriage as the 
ideal state.   

A relinquishing parent may not want her child to be adopted by a couple in a de facto relationship.  Even more 
so, she may not wish her child to be adopted by a same-sex de facto couple.  I do not believe that is 
unreasonable.  It is an area in which a relinquishing parent should have some contribution, especially as it is a 
different quality of adoption.  It would not be an adoption in which the child would pass into the family and have 
the capacity to have a normal life as a child of two parents whom everybody accepted to be the true parents of 
that child.  That will not be possible.  It is reasonable to provide a capacity for a relinquishing parent to have that 
particular wish expressed.   

I have also proposed a new clause 15, which relates to my other amendments and would make it compulsory for 
the director general to have regard for the parent’s wishes.  I realise two concepts are involved, but I think they 
are very important.  The first is that the relinquishing parent should be able to say that the child should be 
adopted by a couple in a marriage relationship; and the second is that the relinquishing parent should be able to 
direct that the child not be adopted by a couple in a same-sex relationship.  I put forward the first concept 
because I think it is important that as we strike at the institution of marriage, we reaffirm it as an important and 
supported custom.   

The second concept is essential, because adoption by a same-sex couple would not be any old adoption; it would 
be an adoption in which the child would, from the age of four years, be revealed as an adopted child and face the 
consequences that come from other people’s realisation of that fact.  I am not dealing with whether it is 
desirable.  I do not think it is desirable or right for children to be raised under those circumstances.  I think 
children should have a mother and a father, not two fathers and not two mothers.  I suppose I should have said 
that earlier.  The fact that I had not dealt with the general issue of adoption might have led people to assume that 
I accept it.  It is fundamental.  It is an issue about which the minister and I will never agree.  I think it is 
outrageous to create a situation at law that deprives children of either a mother or a father.  I leave that aside, and 
operate purely within the interest of this legislation by assuming the Government’s principles.   

The Government has missed an important point.  It must provide the opportunity for a relinquishing parent to at 
least speak up for the child and say that he should go into a different-sex relationship or a different-sex 
relationship that is a lawful marriage.  I would be very interested to hear the Government’s attitude to this.  

Hon N.D. GRIFFITHS:  I point out to the Committee that it is not proposed to amend section 3 of the Adoption 
Act, which states -  

The paramount consideration to be taken into account in the administration of this Act is the welfare 
and best interests of a child who is an adoptee or a prospective adoptee. 

I also point out to the Committee and particularly to the honourable member who has just spoken that it is a fact 
of life in Western Australia and similar jurisdictions that many children live in households headed by couples 
involved in a same-sex relationship.  It is not an uncommon event.  The fact is that the Family Court provides 
parenting orders for situations in which people live in same-sex relationships.  This has been going on for years.  
Children are born into same-sex relationships as a result of artificial insemination and in-vitro fertilisation.  
These events have been going on for a very long time.  That is the reality of parenting in many instances in 
Western Australia, Australia and similar jurisdictions.   

Many points have been made about adoption.  Adoption itself is a legal fiction.  It describes as parents people 
who are not actually parents.  We are not doing anything radical.  We are simply recognising that same-sex 
relationships exist and that there may be circumstances in same-sex relationships that can lead to the adoption of 
children.  That is not a big deal.  Parenting occurs among same-sex relationships, and it may be that adoption 
will occur.  The proposed new clause is to section 45 of the Adoption Act.  It is worded to emphasise the 
Opposition’s intolerance of the proposition that same-sex relationships exist and care for children on a proper 
basis.  Many authorities have said that they do.  I am sure members opposite do not live in a vacuum and come 
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across people from all walks of life and many situations, and recognise that some households with children are 
presided over by couples in a same-sex relationship.  It is an everyday event.  It is not something about which 
members opposite should be concerned.   

I referred the Committee to section 3 of the Adoption Act, which deals with the principle of the interests of the 
child.  Section 45 of that Act provides for input on the part of the parents who are relinquishing the child.  
Section 45(a)(i) states that the director general is to give to the relinquishing parent the opportunity of -  

expressing to the Director-General, the person’s wishes in relation to the child’s upbringing and the 
preferred attributes of the adoptive family;  

Section 45 provides that the director general provide information to the relinquishing parent.  The department 
has stringent procedures to ensure that the relinquishing parent is aware of what is going to take place.  Not 
many adoptions occur in Western Australia.  However, the procedures that are in place deal with matters 
properly, and the department considers the best interests of the child concerned.   

The Opposition’s amendment turns on its opposition to the proposition that same-sex relationships exist.  
Members opposite want to put their heads in the sand.   

Hon BARBARA SCOTT:  I support what Hon Peter Foss has said, and I do not wish to go over that.  This is a 
legitimate amendment.  We are not making judgments on households headed by women or men, as we know that 
children can be raised in such households.  We are talking about adoption and altering a birth certificate.  This 
will have an impact on children that we have not had time to consider properly.  In countries like the 
Netherlands, Sweden and in other places in the world, Parliaments have the ability to pause in serious legislation 
like this and to prepare an impact statement on how it would affect children.   

I do not believe this Parliament has had an opportunity to do this.  This is one of the clauses about which I feel 
very strongly that we should pause and look at the effect it will have on children if new born babies are adopted 
by same-sex couples.  It is not similar to same-sex couples who are living together and want the guardianship of 
children in their care; this is about adopting children and altering their birth certificates.  That goes against the 
rights of the child.  A detailed impact statement should be presented to the Parliament, so that many people have 
input into that impact statement and we can consider it in a timely fashion.  

Hon PETER FOSS:  It is unfortunate that section 3 of the Adoption Act does not say that paramount 
consideration is to be taken into account in “amending” this Act in the welfare and best interests of a child who 
is an adoptee or a prospective adoptee; it just says that it will be taken into account in the “administration” of the 
Act.  My complaint is that is not done when we amend the Act.  Once we have amended the Act, we have 
removed one of those paramount considerations with regard to administration.   

I do not agree with the minister about the suitability of same-sex couples as parents.  Many studies indicate that 
it is ideal for a child to have a male and female parent.  I fully understand that many families are single parent 
families, and that is not good either.  That does not mean we take active measures to encourage it.  

[Quorum formed.]  

Hon PETER FOSS:  I do not doubt that there are already families with same-sex parents.  I do not doubt that 
many families have only one parent.  However, we are not talking about adoption for children who are already in 
a same-sex family.  We are talking about adoption of a child who starts off its life in a same-sex family.  The 
provision that I have suggested would deal very nicely with the situation to which Hon Nick Griffiths has 
referred.  If a parent wished to allow adoption to take place, and that person was already in a same-sex 
relationship, he or she would not make an objection.  However, if the child does not come from such a 
background the parent could object.  What I am putting forward is that if the reality is that the child will always 
be in a same-sex parent family, my amendment will not prevent that.  However, if the reality is that this provides 
the mechanism whereby the child becomes a child of a same-sex parent family, there is an opportunity for the 
rights of the child to be exercised by the relinquishing parent.   

What Hon Nick Griffiths has told us about adoption being a fiction is true.  I know it is a fiction, but it is a 
fiction that we cannot get away with in the case of a child with same-sex parents.  That is because everybody 
knows it cannot happen.  I am trying to prevent children from being lumbered with that situation because 
somebody has put the rights of the parents ahead of the rights of the child.  Were the Government prepared to 
make section 3 of the Adoption Act its guiding principle in amending the law, I would applaud it, but the 
Government is not.  Telling me that section 3 exists is of no use whatsoever if that principle is tossed out the 
window when amendments are made.  Section 3 will not change the words of the Act that say what can be done.  
I am asking the minister to keep in mind the practical outcome of that which I have suggested.  It will cater for 
what the Government wants and what I believe is necessary to be catered for in our society.   
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The Government would go a long way to appeasing some of the concerns that the public have about this 
legislation.  It does not undermine the Government’s fundamental desire to give rights to parents as opposed to 
the interests of the child, but it does in some small measure at least cater for the situation in which a child is 
being relinquished by a parent who does not want that child to go to a same-sex parent family.  It is not an 
unreasonable request on behalf of a relinquishing parent that the child not go to such a family.  It is in the 
interests of the child and of the community.  I urge members to support the amendment.   

New clause put and division taken with the following result - 

Ayes (11) 

Hon Alan Cadby Hon Frank Hough Hon Simon O’Brien Hon Derrick Tomlinson 
Hon John Fischer Hon Barry House Hon Barbara Scott Hon Bruce Donaldson (Teller) 
Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch  

Noes (14) 

Hon Kim Chance Hon Graham Giffard Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Ken Travers  

            

Pairs 

 Hon Paddy Embry Hon Kate Doust  
 Hon George Cash Hon Sue Ellery  
 Hon Murray Criddle Hon Dee Margetts  

New clause thus negatived. 

Clause 14:  Section 52 amended - 

Hon PETER FOSS:  I move -  

Page 7, after line 22 - To insert -  

(1) Section 52(1)(a) is amended by inserting after the word “stable” the following - 

“(v) is not in multiple de facto relationships, or married and in a de facto 
relationship.” 

To a large extent I have explained why I am moving this amendment.  I have been unable to find, despite the 
minister kindly pointing in various directions, the words “prevent bigamy and polygamy adoptions”.  It is not a 
matter of belief, but of not being able to find the words.  I do not have the faith in Hon Jim McGinty that 
obviously this minister has.  Rather than rely on Jim McGinty or worry about his loss of face, I would like to put 
clearly before the Chamber that we do not allow people in bigamous and polygamous relationships to adopt.  
This amendment will prevent that occurrence, which otherwise I believe - I am now using a “Griffithsism” - is 
not covered.  I have been unable to find any prohibition elsewhere in the Act or the Bill that will stop this from 
happening.   

The amendment is necessary because we have undermined the ordinary concept of the word “de facto” by the 
definition inserted in the Interpretation Act, which flows into every piece of legislation in this State.  I 
understood that a de facto relationship was a marriage-like relationship, which means monogamous, but now it 
does not.  Therefore, de facto relationships can expressly be said to be bigamous or polygamous.   

I will move the amendment without a great deal of belief that the Government can overcome the terrible obstacle 
that stands in its way; that is, that having spoken, the Attorney General cannot be allowed one small amount of 
fallibility.  It is nice to know that he has taken on that somewhat papal characteristic.  I wish he would take on 
some of the morality of the person with whom he claims to share infallibility. 

Hon N.D. GRIFFITHS:  I regret that the member sought to personalise the debate in the way he did.  We have 
had the debate. 

Hon Peter Foss:  You started it. 
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Amendment put and a division taken with the following result - 

Ayes (13) 

Hon Alan Cadby Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  
Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch  
Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 

Noes (14) 

Hon Kim Chance Hon Graham Giffard Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Ken Travers  

            

Pairs 

 Hon Murray Criddle Hon Dee Margetts 
 Hon Paddy Embry Hon Kate Doust 
 Hon George Cash Hon Sue Ellery 

Amendment thus negatived. 

Clause put and passed. 

Clause 15:  Section 66 amended - 

Hon PETER FOSS:  Section 66 of the Adoption Act is one of the sections which the minister said would help 
the director general to form an opinion that a couple are in a monogamous relationship. 

Hon N.D. Griffiths:  If I said section 66, I meant to say section 67. 

Hon PETER FOSS:  The minister said section 67 also.  In fact, he referred to three years and I do not know why. 

Hon N.D. Griffiths:  Neither do I. 

Hon PETER FOSS:  Is section 66 not one of the sections that helps the director general to form that opinion? 

Hon N.D. Griffiths:  No. 

Clause put and passed. 

Clause 16:  Section 67 amended - 

Hon PETER FOSS:  Will the minister explain how the proposed amendment to section 67 will prevent a 
bigamous, polygamous adoption? 

Hon N.D. GRIFFITHS:  I referred to section 67 in the context of a number of other sections.  The clause refers to 
carers who are married to each other or who have been in a de facto relationship for at least three years.  Other 
sections of the Adoption Act refer to a stable relationship.  I also refer to the provisions in the Act relating to 
administration and assessment.  When these sections are read together, it is clear that the member’s proposition 
is an absolute nonsense and a fiction, if not a legal fiction.   

Hon PETER FOSS:  I would like to analyse the proposed amendment.  I suggested scenario A in which a person 
lived in Perth and worked somewhere in the north west on a fly in, fly out basis.  Let us vary that scenario to say 
that the person has had a de facto relationship in Perth and another de facto relationship in the fly in, fly out 
township for 10 years.  Both couples decide to adopt a child and both relationships are considered to be stable.  
Is there a problem with two de facto relationships in which both couples reside together and whose relationships 
are regarded by people as stable?  Would either of those couples be able to adopt?  If not, why not?   

Hon N.D. GRIFFITHS:  No, because of the procedures set out in the Bill.  The member knows that the director 
general and his officers carry out an assessment process that would preclude that scenario.  It is possible under 
the current law for somebody in a bigamous relationship to pull the wool over the eyes of the department; 
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anything is possible.  It is certainly possible in the minds of the Opposition.  However, the member’s proposition 
is fanciful. 

Hon PETER FOSS:  It is reassuring to be told that it is fanciful.  I was hoping to get something more specific 
from the minister, such as, “You have to look only at this provision which states that it could not happen.” 

Hon N.D. Griffiths:  You should have been at the court of King Canute.   

Hon PETER FOSS:  No.  I am constantly told not to fuss or bother.  I am told that Uncle Nick will tell me what 
it is all about and I can rest assured that because he says it is fanciful, it is fanciful.  I am probably a bit obtuse.  
Being one of those silly lawyers who wants to find the words in the Bill, I was hoping there would be something 
in it that would tell me it could not be done.  It appears to me that either of the couples could jointly adopt 
another person, if the first mentioned persons are married to each other or in a de facto relationship with each 
other and have been so for at least three years, but not otherwise.   

The Bill does not say that they cannot be in more than one relationship.  I know I might appear to be thick but I 
do not believe that is my reputation.  I do not believe that people think I do not have the capacity to read an Act 
of Parliament; I believe I do.  Whatever else the minister might accuse me of, I can read an Act of Parliament. 

Hon N.D. Griffiths:  I am not accusing you of anything because I do not believe that one should personalise 
these matters. 

Hon PETER FOSS:  The minister told me that I was doing this only to get the matter onto the back page of the 
newspaper.  It was going to be on page 1, but, unfortunately, it was knocked back to page 3.  The reason I raise 
this is that I have read the Bill and the Act and I cannot yet see anything that states that they do not qualify.  
Some members may think that we are a bit like a newspaper and that members of this Chamber can be told 
anything and it will be printed.  It seems that the Government has a number of people who tell the newspaper 
people what to write and they write it, no questions asked.  If they say it, they write it.   

Members of this Chamber would like to hear from the Government where it does not apply.  Every time the 
minister answers me he drops his voice and mumbles that it is “within the scheme of the Act”.  I am supposed to 
accept that because I have been told that I do not know what I am reading.  I have been told that it is there and I 
am just to look.  I have looked carefully; I am a lawyer.  The minister should not forget that I am a lawyer and I 
have practised.  A lot of lawyers around here have not practised, and one of them is the Attorney General.  I am 
not even sure why he is a lawyer, or whether he is one.  He cannot even become a proper lawyer. 

Hon Ken Travers:  You are a self-appointed QC. 

Hon PETER FOSS:  No, I am not.   

It is a very simple method: read the Act.  There is nothing in this Act or Bill that states it cannot happen.  I would 
think that if it were that obvious, some clever person in here would have found it.  We have a brains trust of four 
but they cannot point me to a provision in this Act or Bill that states it cannot be done.  One would think that 
with four people sitting at the Table - we even have another lawyer sitting on the other side of the Chamber - 
somebody could find the simple point, which is so obvious, and stand up and tell me.  Whatever people may 
think about me, I can read a Bill and an Act.  I have asked a very simple question.  Point me to the provision that 
states it cannot happen.  I have been able to point to the provisions that state it can.  I have been fair.  I started off 
by just asking.  I even offered the Government the opportunity to say it did not agree with the concept, even if 
the words were not there.  I get fed up when I am told to trust that it is there and that anybody can see it; it is just 
that we cannot find it.   

The problem I have is that I do not agree with the Government on the policy of this Bill, but I have a basic 
integrity as a member of Parliament.  One should at least pass the legislation that one intends to pass.  I would 
hope that the Government would do that.  It is quite clear that it has not been able to say where it is that a person 
can be prevented from doing that.  One would think that if it were to be found anywhere it would be found in 
section 67 of the Adoption Act.  Section 67 has the heading “Who may adopt”.  One would think that it would be 
clear there, of all places.  Why is it not there?  It is not there because it is not anywhere in this Act.   

The minister is relying upon his hope that the director general will continue to apply a policy that he has had 
until now of not regarding a multi-partner relationship as being stable.  Good on him.  I think he had a good legal 
reason for doing so until now, because the law referred to marriage relationships and de facto relationships that 
we have always known to be marriage-like.  In Australia that does not mean multiple partners.  We now have the 
situation in which we are told it is in there somewhere.  We are told, sotto voce, to read the whole thing, follow 
the administrative procedures and trust the director general, as he will live forever with his attitudes.  I do not 
know how long he will live, but I do not think he will live forever.  No offence to the director general, but I do 
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not think he will.  Whoever holds that position will administer the law.  When he wants to find out who may 
adopt he will go to section 67.  He will not find what Hon Nick Griffiths says is to be found somewhere in this 
Act.  I draw his attention to it and I have no faith that we will see the slightest movement on the part of the 
Government to address this problem.   

We should not go past section 67 without drawing people’s attention to the fact that although one would expect 
to find that there cannot be a bigamous or polygamous adoption, the provision is not there.  It is not stated; nor is 
it implied or expressed.  We have to glean it from other provisions of the Act and the Bill and we have to trust 
the Government.  That is the basis of it.   

For all the members of Parliament who like to think that they pass legislation that says all the things they intend 
to say, I hope they are proud of it.  In particular, I hope that members opposite are proud of their wonderful 
legislation and its explicitness and clarity.  I hope they are proud of voting at their party’s call and never thinking 
for themselves, because, out of pride, they are not prepared to make an amendment that would achieve what they 
want, what we want, and what the community wants.  If they think that is good, so be it.  Let us all laugh about it 
some other time. 

Hon N.D. GRIFFITHS:  The current Adoption Act states who may adopt.  Section 67 refers to people being 
married to each other.  It is in the definitions section of the Adoption Act that reference is made to a married 
person.  In that reference mention is made of a de facto relationship being of three years duration.  That period of 
de facto relationship is proposed to be inserted in this part of the Act.  What has changed is the definition of “de 
facto” setting out criteria that are relatively common throughout Australia.  We had that debate a few weeks ago.  
Hon Peter Foss was not at all concerned about the current law because he said that the term “de facto” was 
readily understood under the current law as it related to a marriage-like relationship.   

I will not reflect on the decision of the Committee other than to point out that when we inserted the definition of 
“de facto” we used the words “2 persons who live together in a marriage-like relationship.”  If Hon Peter Foss is 
really concerned about the prospect of a bigamous relationship, the question that has to be asked is why did he 
not raise his concerns when he was in government when the Adoption Act was last amended.  He will say that 
we are changing the meaning of the term “de facto”.  Frankly, we are not changing the meaning of “de facto” 
save for the aspect of same-sex relationships.   

Hon PETER FOSS:  I must pick up on the misleading nature of that comment.  Although we have been through 
it before, I will raise it again because the minister seems to think that we have short memories.  I would have 
been happy had the definition in proposed new clause 85 stopped at marriage-like relationships because that 
would have been ideal, but it did not.  The complaint I made seems to have been lost on the minister.  I said that 
proposed new clause 85 does not stop there; it goes on in proposed new section 13A(3) to say - 

It does not matter whether - 

(a) the persons are different sexes or the same sex; 

That is the part the minister referred to.  The part he did not refer to is new paragraph 3(b) states - 

(b) either of the persons is legally married to someone else or in another de facto 
relationship. 

One cannot just pick a part of the amendment and say “I like that bit; the member should not be worried about 
it.”  The fact is that it says it does not matter that one is legally married or in another de facto relationship.  What 
does that mean and why did the minister put the definition in there?  I do not like that definition.  In fact, if the 
minister recalls, I tried to amend it.  I tried to say that at least if one is married, he should stop living with that 
person and be separated from them.  The provision should not allow someone to live with a de facto partner and 
a wife at the same time.  It is disgraceful that the minister expects people to have active marriages and active de 
facto relationships.  I have tried to put in something that says that one cannot have two de facto relationships at 
the same time because I was trying to get away from allowing bigamous and polygamous relationships.  
However, the minister has put that definition in and he is now stuck with it.  By saying that he is not making any 
changes except to the definition and by reading out part of the definition, he cannot pretend that the other part is 
not there.  It is there.  The definition reads - 

It does not matter whether . . . either of the persons is legally married to someone else or in another de 
facto relationship. 

If the minister does not think he has made that change, perhaps he should have read the amendment before he 
moved it.  He has changed it and I pointed it out to him at the time.  He should not try to remind me of it and 
leave bits out.  I remember all of what he did, not just the first half.  I have a problem with this because the very 
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clause in which one would expect to find a prohibition on bigamous and polygamous adoptions, does not contain 
one.  I do not care how many times we get partial quotes of the definition.  This definition states that it does not 
matter and that is what the director general must do, it is how he has administered the law and it is how we must 
read the law.  No amount of soft words and soothing assurances without pointing to the letters that will have the 
effect the minister says they will have will have any impact on my understanding of the matter. 

I do not wish to prolong this debate.  I had thought I had finished my contribution until the minister made this 
extraordinary statement of trying to read what he had done when he moved the proposed new clause 85.  I hope 
he will not try to misread any other parts of his amendments and we can get on with voting on this amendment. 

Clause put and a division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon Graham Giffard Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Ken Travers  

Noes (13) 

Hon Alan Cadby Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon George Cash Hon Frank Hough Hon Barbara Scott  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson  

            

Pairs 

 Hon Dee Margetts Hon Murray Criddle 
 Hon Sue Ellery Hon Paddy Embry 
 Hon Kate Doust Hon Robyn McSweeney 

Clause thus passed. 

Progress reported and leave granted to sit again, on motion by Hon N.D. Griffiths (Minister for Racing 
and Gaming). 
 


